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Overview

» Introduction — why talk about renters and climate change?
» What Victorian rental law changes relate to climate change?
» How are these working in practice?

» Case studies:
y  Extreme heat
> Disasters

> What other laws are relevant?
> What could truly climate just housing look like?
> How could this be implemented?

> Questions?
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Why should we talk about renting and climate change?

» 1. Scale - About 2.6M renting households in Australia —about one third of all households

>

>

In Victoria, that was 57.8% of units, and 19.7% of houses
In 2018, 71.8% of rental providers owned only 1 property

» 2. Renters’ relative poverty and disadvantage

)

)

About 46% of renters are ‘lower income’. Many live with other disadvantages.
Home ownership rates are falling — which means many people are renting, for longer.

» 3. Youth — renters are young — and they care about climate change

>

>

)

The largest cohort of renters is aged 15-24 years (33% of renters), followed by 25-34 years of age, at about 27% of renters
Young people are increasingly concerned about climate change.

Most renters’ greatest expense is housing.

This cohort is interested in sustainable options — but there are few, particularly at the low end of the market.
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Case study — extreme heat in Mildura

The strains of extreme heat at home in Mildura

Mallee Family Care (MFC) provides social and health services in Mildura and other areas that experience extreme
heat in summer.

During times of extreme heat, MFC staff see a spike in family violence, alcohol and drug use, police and ambulance
call-outs, hospitalisation for mental illness and child protection notifications. They are particularly concerned about
people living in low-quality public housing without air conditioning.

Some people with existing health conditions are more vulnerable to extreme heat; for example, people taking
certain medication to manage serious mental ill-health are more sensitive to heat. A number of public housing
properties still lack air conditioning. In some cases, people on medication have made significant efforts to have air
conditioning installed, but their requests have been declined or delayed. Some people have been unable to live in
their homes, or ended up in hospital.

In addition to the difficulties these people face personally, the time and effort that MFC staff and others spend on
applications and advocacy detracts from the direct support they could otherwise give people.

MFC has partnered with the University of Sydney to study the negative impacts of extreme heat on the health and
wellbeing of people in Mildura. They are focused on people in public housing who do not have air conditioning.
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Victorian rental law reform

On 29 March 2021, Victoria implemented over 130 reforms to its Residential Tenancies
Act. These included:

>

>

v

Minimum standards (s 65A, RTR r 29 and Schedule 4), which includes:
Enforceable through streamlined ‘urgent repairs’ process
Energy efficiency requirements for some appliances, where they are being replaced (s 69, RTR rr 23-24)

If appliance energy efficiency requirements are not met, the landlord is liable to pay for supply of water,
gas or electricity to the property until the appliance is compliant (s 54)

Modifications — no requirement for landlord’s consent for thermally insulating film, water efficient
shower-heads (s 64, r 26)

Removal of the ‘no reason’ Notice to Vacate — making it harder to evict someone

Provision for agreements in relation to solar panel installation (s 53AA)
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Solar rebates for rental properties

A $1400 rebate with the option of a $1400 interest free loan (reduced from $1850).

> Up to 670 properties benefitted at July 2020, of 1000 available
» 1615 remaining in ‘this release’ at 22 February 2022

Solar rebates for rental properties | Solar Victoria



https://www.solar.vic.gov.au/solar-rebates-rental-properties
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What other law is relevant to the discussion?

» Section 20 of the Victorian Climate Change Act 2017:

> The Government of Victoria will endeavour to ensure that any decision made by the Government and any policy, program

or process developed or implemented by the Government appropriately takes account of climate change if it is relevant by
having regard to the policy objectives and the guiding principles.

» The policy objectives are set out at section 22 and include:

> (e) tosupport vulnerable communities and promote social justice and intergenerational equity.

» The guiding principles include the principle of equity, which is defined at section 26 as including:

> (b) in particular, the present generation should consider the opportunities to increase the capacities to adapt to climate
change of those people most vulnerable to the potential impacts of climate change; ....
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What are some of the challenges with the current law, for
renters?

> Minimum standards:

» They only apply to rental agreements entered after 29 March 2021 — this excludes many social housing properties
» Are they sufficient? — see live discussion about air-conditioning and insulation.
> Are they the right vehicle? — compliance/enforcement issues

» Do we have sufficient evaluation mechanisms in place to monitor effectiveness?

> Non-mandatory rental housing upgrades (i.e. solar panels)
» The split-incentive challenge

» Rent increase risk = lower income renters are less likely to find housing they can both afford to rent and heat (or cool)

> Owners’ corporation (strata) complexity

» Climate Change Act — arguably remote to renting


https://www.theguardian.com/australia-news/2022/feb/01/my-apartment-is-literally-baking-calls-for-minimum-standards-to-keep-australias-rental-homes-cool
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Push point — climate change litigation

» Increasing willingness of courts to find climate change impacts on diverse communities as a relevant
consideration in decision-making: Sharma by her litigation representative Sister Marie Brigid Arthur v
Minister for the Environment [2021] FCA 560 (27 May 2021) (austlii.edu.au)

» Courts are increasingly willing to find a duty to protect against climate change: Bushfire Survivors for
Climate Action Incorporated v Environment Protection Authority [2021] NSWLEC 92

» There is constantly new litigation expanding the scope of these duties:

» For government: ‘The Australian Climate Case’ — Federal Court class action arguing that the Federal Government has a duty
of care to note harm Torres Strait Islander people through climate change (October 2021) — based on the Dutch Urgenda
class action

» And, increasingly, private entities: Australasian Centre for Corporate Responsibility action against Santos in the Federal Court
for misleading or deceptive conduct relating to climate change under the Australian Consumer Law (August 2021) — based on
the Dutch Milieudefensie et al v Shell (2019) case



http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/560.html?context=1;query=sharma%20%202020;mask_path=au/cases/cth/FCCA+au/cases/cth/FCA+au/legis/cth/consol_act+au/legis/cth/num_act+au/legis/cth/repealed_act+au/legis/cth/consol_reg+au/legis/cth/num_reg+au/legis/cth/num_reg_es+au/legis/cth/repealed_reg+au/legis/cth/bill+au/legis/cth/bill_em+au/legis/cth/digest+au/legis/cth/table+au/other/HCAASP+au/other/hca/bulletin+au/other/HCASum+au/cases/cth/HCASL+au/cases/cth/HCATrans+au/other/AUOmbIRp+au/other/AUPJCHR+au/other/rulings/ato/ATOCR+au/other/rulings/ato/ATOER+au/other/rulings/ato/ATOFTD+au/other/rulings/ato/ATOFTR+au/other/rulings/ato/ATOGSTA+au/other/rulings/ato/ATOGSTB+au/other/rulings/ato/ATOGSTD+au/other/rulings/ato/ATOGSTR+au/other/rulings/ato/ATOLCTD+au/other/rulings/ato/ATOMTR+au/other/rulings/ato/ATOMTROS+au/other/rulings/ato/ATOPGBR+au/other/rulings/ato/ATOPR+au/other/rulings/ato/ATOPRP+au/other/rulings/ato/ATOSTRNS+au/other/rulings/ato/ATOSTR+au/other/rulings/ato/ATOSTD+au/other/rulings/ato/ATOSMSFD+au/other/rulings/ato/ATOSMSFR+au/other/rulings/ato/ATOSMSFPR+au/other/rulings/ato/ATOSCD+au/other/rulings/ato/ATOSCR+au/other/rulings/ato/ATOSD+au/other/rulings/ato/ATOSGD+au/other/rulings/ato/ATOSGR+au/other/rulings/ato/ATOTD+au/other/rulings/ato/ATOTR+au/other/rulings/ato/ATOITR+au/other/rulings/ato/ATOTGD+au/other/rulings/ato/ATOTGR+au/other/rulings/ato/ATOWETD+au/other/rulings/ato/ATOWETR+au/other/rulings/ato/ATODER+au/other/rulings/ato/ATODFTR+au/other/rulings/ato/ATODGSTD+au/other/rulings/ato/ATODGSTR+au/other/rulings/ato/ATODLCTD+au/other/rulings/ato/ATODMTR+au/other/rulings/ato/ATODMTROS+au/other/rulings/ato/ATODPGBR+au/other/rulings/ato/ATODSTD+au/other/rulings/ato/ATODSTRNS+au/other/rulings/ato/ATODSMSFR+au/other/rulings/ato/ATODSMSFD+au/other/rulings/ato/ATODSCD+au/other/rulings/ato/ATODSCR+au/other/rulings/ato/ATODSD+au/other/rulings/ato/ATODSGD+au/other/rulings/ato/ATODSGR+au/other/rulings/ato/ATODTD+au/other/rulings/ato/ATODTR+au/other/rulings/ato/ATODTGD+au/other/rulings/ato/ATODWETD+au/other/rulings/ato/ATODWETR
https://www.caselaw.nsw.gov.au/decision/17b7569b9b3625518b58fd99
https://www.australianclimatecase.org.au/
https://www.urgenda.nl/en/themas/climate-case/global-climate-litigation/
https://www.edo.org.au/2021/08/26/world-first-federal-court-case-over-santos-clean-energy-net-zero-claims/
http://climatecasechart.com/climate-change-litigation/non-us-case/milieudefensie-et-al-v-royal-dutch-shell-plc/
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What could climate just rental housing look like?

» Climate justice acknowledges that climate change can have greater social, economic, health, and other
impacts on communities experiencing structural disadvantage

climate change becomes foremost an issue of equity, fairness, and human rights
inequities can only be addressed through long-term mitigation and adaptation strategies

In other words, ‘climate justice is the [substantive] fair treatment of all people in the creation of policies
and projects that address climate change as well as the systems that create [it]’

Mitigation
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How could this be implemented?

» Adaptation — air conditioners effectively mandated in rentals

» Mitigation — energy efficient air conditioners effectively mandated in rentals with insulation and solar
panels in rentals

» True climate justice — equitable access to energy efficient air conditioners effectively mandated in rentals
with insulation and solar panels in rentals

Questions this raises:
» How to implement this to ensure equitable access?

> Who should bear the cost of upgrade and upkeep over time?



N H c National Housing
Conference 2022

How could this be implemented?

N

Would enhanced minimum standards help?

» How to respond to the issue of split incentives, risk of increased rents, and compliance/enforcement?
» Registration? Regular reporting/monitoring of conditions?

v

A right to climate safe housing?

»  Note ACT is discussing a right to clean environment in its Human Rights Charter Legal obligations to undertake adaptation
and mitigation in rental housing stock?

v

More specific legal obligations to protect people experiencing vulnerability or disadvantage?

'

Issues of a changing housing environment: insurance, building codes, scarcity of adequate stock
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What are the risks of inaction?

v

Public health implications of extreme heat and ‘dangerous’ housing
» thermal security and liabilities
» potential risks from excessive flooding and poor ventilation > mould
» Flow on impacts on mental health and relationships

» Excessive utility bills compounding financial insecurity

» Forced relocation due to climate change impacts and uninhabitable regions (bushfire, storms, floods,
extreme heat) Obligations of landlords and govt when housing is damaged or declared uninhabitable.

» Rising insurance liabilities and building codes requirements may have flow on impacts for rental housing
cost and availability/stock.

» Climate change impacts together with COVID-19 impacts and other external stressors such as rising
property prices put pressure on rental stock (particularly regionally) which in turn increases the
vulnerability of precarious communities.
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Conclusion

» Rental housing represents an important and under-researched area in climate change adaptation

'

'

>

>

>

>

>

v

Climate just rental housing must incorporate both adaptation and mitigation measures.

There are risks with not ‘forward proofing” rental regulation toward climate justice:

Public health implications

Forced relocation of communities,

Risk of adverse impacts on housing stock/rental prices
Flow-on impacts on most vulnerable communities
Climate litigation risk

Private rental providers, particularly those that own only one property, are the majority of rental

providers in Victoria — and therefore must be part of the solution.

'

A ‘wicked’ problem, with no one solution.






